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1. The principal contention of Mahant Raghubar Dass was 

that he was competent to file the 1885 Suit. 

2. This contention not having been raised before High Court cannot 

now be urged in the present Appeals. Without prejudice to this 
contention, the reliance placed on Section 30 of 1882 CPC is 

misplaced for the following reasons:- 

"30. Where there are numerous parties having the same interest 
in one suit, one or more of such parties may, with the permission of 
the Court, sue or be sued, or may defend, in such suit, on behalf of 
all parties so interested. But the court shall in such case give, at 
the plaintiff's expense, notice of the institution of the suit to all the 
parties either by personal service or (if from the number of parties 
or any other case such service is not reasonably practicable) by 
public advertisement, as the court in each case may direct." 

1. The Hindu party has raised for the first time . the contention that 

the question of Res Judicata must be 'decided with reference to the 
1882 CPC and more particularly with reference to Section 13 and 

30 of 1882 CPC. Section 30 reads as follows:- 
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3. The factual matrix of the present case is substantially the same as 

in the case of Sri Venkataramana Devaruand Ors Vs. State of 

Mysore, 1958 SCR 895. In that case, an Appeal was filed by 
trustees of a temple who were managing the temple on behalf of 

Gowda Saraswath Brahmin in accordance with a scheme framed in 

a suit Under Section 92 CPC. That, in the year 194 7, the Madras 

Temple Entry Authorization Act was enacted. The object of the Act 

was the removal of the prohibition of Harijans from entering into 

Hindu public temples. Section 3 (1) of the said enactment reads as 

under -"Notwithstanding any law, custom or usage to the contrary, 
persons belonging to the excluded classes shall be entitled to enter 
any Hindu temple and offer worship therein in the same manner and 
to the same extent as Hindus in general; and no member of any 
excluded class shall, by reason only of such entry or worship, 
whether before or after the commencement of this Act, be deemed to 
have committed any actionable wrong or offence or be sued or 
prosecuted therefor." That after the passing of the said Act, the 

trustees made a representation to the Government claiming the 

temple to be a private one, and therefore, outside, the purview of 

the Act. The said plea was rejected by the Government. The 

trustees filed a suit for a declaration that temple was a 

rv. In view of the order of the then Government prohibiting the 

Hindus from constructing any temple on account of serious 
law and order problem, the only possible inference is that 

Hindus were aware of the 1885 suit and subsequent 

proceedings arising therefrom and have not challenged the 

decree of Trial Court or First Appellate Court or Judicial 

Commissioner and are therefore bound by the same. 

iii. As a Mahant, he was competent to represent the interest of 

other Hindus. 

ii. His interest in the suit property is same as claimed by the 
Hindus in the present suit namely-this is a site of birth of 

Lord Ram. 
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On page 921 of the Sri Venkataramana Devaruand Ors Vs. State of 

Mysore (Supra), this Hon'ble Court held that although all the 

Hindus were not parties to the suit, the judgment is binding on 

members of the public are necessary parties to this litigation, that 
cannot stand in the way of the rights of the appellants being 
declared as against the parties to the action. Moreover, the suit 
was one to challenge the order of the government holding that all 
classes of Hindus are entitled to worship in the suit temple. While 
the action was pending, the Constitution came into force, and as 
against the right claimed by the plaintiffs under Art. 26(b}, the 
Government put forward the rights of the Hindu public under Art. 
25(2){b}. There has been a full trial of the issues involved, and a 
decision has been given, declaring the rights of the appellants and 
of the public. When the appellants applied for leave to appeal to 
this Court, that application was resisted by the Government inter 
alia on the ground that the decree of the High Court was a proper 
decree. recognising the rights of all sections of the public. In view 
of this, there is no force in the objection that the public are not, as 
such, parties to the suit. It is their rights that have been agitated 
by the Government and not any of its rights." 

"Then, it is said that the members of the public are not parties to 
the litigation, and that they may not be bound by the result of it, 
and that, there/ ore, the matter should be set at large. Even if the 

I 

denominational one having been founded exclusively for Gowda 
Saraswath Brahmin and therefore others have no rights. Also the 

trustees claimed support from Art. 26(b) of the Constitution. The 

trial court rejected the suit. However in Appeal, the High Court 

while holding that public is entitled to worship in the Temple, 

passed a decree in favour of the trustees by reserving their right to 

exclude general public during certain ceremonies during which the 

denomination alone was entitled to attend and this granted limited 

rights to other Hindus. The other Hindus argued that all Hindus 

are not parties and therefore, the judgment is not binding on them. 

The same was rejected by this Hon 'ble court. This Hon'ble Court 

while rejecting the same observed as under- 
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6. In any case, in the 1885 suit, the Hindus were represented by the 

Mahan t as stated herein above and therefore dehors Explanation V 

to Section 13, the Hindus as one single party were the plaintiffs 

and therefore, bound by the main provision contained in section 13 

of 1882 CPC and/ or Section 11 of the present code. 

5. The other-side has also raised the contention that Explanation V to 

Section 13 of the 1882 CPC (Res Judicata) does not contain the 

word "Public Rig hf' as against Explanation VI to section 11 of the 

present CPC, which specifically refers to the public ·right. There is 

no substance in the plea of the other side that for judging the 
applicability of the Principle of Res Judicata; old code applies. The 

present suits are filed after the 1908 code i.e., after the coming into 

force of the present CPC and that the old code stood repealed. 

There is nothing in the present CPC which remotely suggests that 

the Old Code survives, for any propose whatsoever. Moreover, the 

principle of Res Judicata contained in Section 11 bars the 

jurisdiction of Court if the requisite conditions are satisfied. The 

question of jurisdiction of the court with respect to the present 

suits must be judged on the basis of the law as it now stands i.e., 

on the basis of Section 11 of the CPC along with all explanations 

thereto. It therefore makes no difference whether the word public 

was used in Explanation V to Section 13 of the old code or not. 

4. Section 30 old CPC refers to numerous parties having the same 

interest in one suit. This provision is not attracted as in the 1885 

suit, there are no numerous parties; there was only one party 

namely Hindu party represented by Mahant. Even the High Court 

has accepted that a suit can be instituted in the name of the 

Mahant. He represents the Hindus who claim a right of 

worship/ that the site is the birth place of Lord Ram. 

them as the government was a party to the said proceedings and 

was protecting the interest of Hindus. It is the presence of the 

Government which persuaded this Hon 'ble Court to hold that all 

Hindus are bound by the judgment even though formally all 

Hindus are not parties to the suit. 
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**********, 

7. The reliance placed by the other side on the judgment of this 

Hon'ble Court titled as V. Rajeshwari Vs. T.C. Saravanabava 

reported (2004) 1 SCC 551 is misplaced. The observation relied 

upon is actually not the ratio; it is also not an obiter. It is a passing 

observation. In that case, the plea of Res Judicata was not raised in 

the Trial Court. It is settled law that the Plea of Res Judicata must 

be specifically pleaded and proved by leading evidence which must 

include the pleadings in the former suit, the judgment in the earlier 

suit and the title claimed in the earlier suit. These are factual 

aspects and in the absence of such material, the plea of Res 
Judicata cannot be sustained. This is evident from para 15 of the 

said judgment. 

Moreover, this Court held that it is not necessarily Res Judicata. 
This implies that the applicability of Res Judicata depends upon 

the aforesaid factors. 
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.-.---.-- ... -.r 

d 
e 

v. 
THE STATE OF .. MYSORE AND OTHER'S 

(with connected petition) 
(S. R. D.As C.J., VllMl{l{i ... rAitAMA AlYAR, J.AFER 
IMAM, A:'l\.~ S~RKAR and VIVIAN BOSE JJ.) 

Temple Entry, Authorisation -0}-Validity of ~nactment­ 
~Denominational right, if subject to general. rigkt . of ~he Hindu 
public-'Matters.JJj r~ligion', 11,f~aning .of-Madras Temple. Entfy ··· 
Authorisation Act (V .of I947), ss, 2{2), 3--Constituticn of India, 
Arts. 25(2){-0), 26(b). · 

This was an· appeal by the trustees .of the ancient and renown­ 
ed tempieof Sri Venkataramana.of Moolky Petta, who were manag­ 
ing the temple on behalf of the Gowda Saraswath Brahmins in 
accordance with a Scheme framed in a suit under s, 92 of the Code 
ot Civil Procedure. After the passing of the Madras Temple 
Entry Authorisation Act (Ma<lras Vof 1947), which had tor its 

·object the removal of the disability of Harijans from entering into 
Hindu pubtk temples, the trustees made a representation to the 
Government that the temple was a private one, and, therefore, 
outside the operation of the Act. But the Government did not 
accept that position and held that the Act applied to the temple. 
Thereupon the trustees brought the suit, out of which the appeal 
arises, for a declaration that t-fae temple was not one as definedby 
s. 2(2) of the Act but was a denominational one having been 
founded exclusively for the Gowda Saraswath Brahmins. ,[t was 
contended thats. 3 of the Act was void as being repugnant to 
Art. 26(b) of the Constitution which vouchsafed to a religious 
denomination the right to manage its own affairs in matters of 
religion. The trial court found against the appellants. H held 
that matters of religion <lid not include rituals and ceremonies, 
But -on appeal the High Court while holding that the public 
were entitled to worship in the temple, passed a limited decree 
in favour ''Or {he appellants by reserving to the latter the tight to 
exclude the igeneral public during eertain.ceremonies in which the 
members of the-denomination alone were entitled to participate. 
The question for decision was whether the rights .of a religiotrs 
denomination to manage its own affairs in matters-of -religion 
under Art. z6(b)·-can be subjected to, and .oonttoiied -Oy, a law 
protected by Art. 25(2)(b) uf the Ccastitatioa. 

H~a: that the expression " r~ligi.ous institutions of a public 
character " occurring in Art. 25(2) (b) of theConstitutioncontem­ 
plates not merely temples-dedicated to the public as a whole but 
also those founded for th~ benefx-of "Sections thereof and includes 
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1957 den.ominational temples as well. While Art. 25(1) deals with the · 
rights of individuals and Art. 26{b) with those of religious · 

Sri Venkataramana denominations, Art. 25(2) covers a much wider ground and · 
Devaru and Others controls both. Article 26(b)° must, therefore, be read subject to · 

v. Art. 25(2) (b) of the Constitution. · 
The State of Although the right fo enter a temple for purposes·()f·w.or-sbip 

Mysor~ and Others protected by Art.. 25(2) {b) must be construed liberally fo ia.V-Oltf 
of the public, that does not mean that .that ~igrllt·is· . absolute and 
unlimited in character. It m.ust iletessarily be subject to such 
limitation or regulation as arises in the process -Of harmonising it 
with the 1jgllt l)r<lteded by Art. 26{b}. Where the denominatiottal 
rjghtsdaimed are not such as can nullify .or substantially 'reduce 
the right conferred by Art. 25(2} (-b), that Artide shcukl be so 
construed as to give effect to them, leaving the rights of the 
public in other respects unaffected. 

The expression 'matters of religion' occurring in Art. 26(b) of 
the Constitution includes practices which .are regarded by the 
community as pa rt of Its. reiigion and under the ceremonial law 
pertaining to temples, who are entitled ·to enter· into them for 
worship and where they are entitled to stand for 'worship and 
how the worship isto be conducted are ail matters of religion. 

The Commissioner, Hindu Religious Endvwmenf:s, Madras v. 
Sri Laleshimindra Thir.tha Swamiar .oJ Sri Shirur Mull, < 1954) 
S.C.R. I-005; G-Opala Mup.panar v .. Su-Oramania Aiyar, {19r4) 27 
M.L.J. 253 and Sanlwralinga Nadan v. Raja Rajeswara Dorai, 
(1908) L.R. 35 I.A. r76, referred to. 

Held further, that it is well settled that where the original 
dedication is proved to have been for the benefit ,o.f a particular 
community the fact that members QI. other oommunities were 
allowed to worship cannot lead to the inference that the -de<lita­ 
tion was also for their benefit. 

Babu Bhagwan Din v . Gir Har Saroop, (1939) L.R. 67 I.A. I, 
referred to. 

CIVIL APPELLATE JURISDICTION : Civil Appeal 
No. 403 of 1956. · 

Appeal from the judgment and order dated 
April 11, 1956, of the Madras High Court in Appeal 
No. 145 of 1952, arising out of the judgment and 
decree dated March 31, 1951 of the Court of the 
Subordinate Judge, South Kanara in Original Suit 
No. 24 of 1949. 

M. K. Nambiyar, M. L. Naik, J.B. Dadackanji, 
S. N. Andley, Rameskwar Nath and P. L. VohrtJ, for 
the appellant in C.A. No. 403of1956 and respondents 
in special leave Petition No. 327 of 57. 
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V, I 

1957. Novem.ber s: The following .Jndgmeat -of . The State of s 
the Court was delivered by . · . Mysor~ zz=: 

. VENKA'rARAMA AIYAR J.-The substantial question Ven/,atarama 
of law, which arises for decision in this appeal, is Aiyar J. 
whether the rightof a religions denomination to manag~ 
its own affairs in matters of religion guaranteed under 
Art. 26(b ), is 'Subject to, and can be controlled by; a 

. law protected by Art. 25(2}(b), throwing open a Hindu · 
public temple to all olassea and sections of Hindus; ·· · 

. In the District of South Kanars which formed until 
recentlypart of the State of Madras and is now com­ 
prised ·in. the St.ate of· Mysore, there ·is a group of . 
three villages, Mannampady, Bappanad and Karnad · 
collectivelyknown as Ll1oolky Petah ; and in the village 
of Mannarupa<ly, there is an ancient temple dedicated 
to Sri Venkataremana, renowned for its sanctity. It 
is this institution and its trustees, who are the appel­ 
lants before us. The trustees are all of them members of 
a sect known as Gowda Saraswath Brahmins. It is 
said that the home of .th.is community in the distant 
past was Kashm«, that the members ther.eof migrated 
thence to Mithila and Bihac, and finally moved south­ 
wards and settled in the region around Goa in sixty 
villages. 'l'hey continued to retain their individuality in 
their new surroundings, spoke a language of their own 
called J(-0nkani, married only amongst themselves, and 
worshipped idols which they had brought with them. 
Subsequently, owing to persecution by the Portuguese, 
they migrated further south, some of them settling at 
Bhatkal and others in Cochin. Later on, a 'Chieftain 
who was ruling over the Moolky area brought five of 
these families from Bhatkal, settled them at Mannam­ 
pady, erected a temple for their benefit and installed 
their idol therein, which oame to be known as 
'I'irumalaivaru or Venkataramana, and endowed lands 
therefor. In.oourse of time, other families of 'Gowda 

0. K. Daphtary, Solicitor-General of India, B. R. L. z957 
Iyengar and T. M. Sen, for the respondents in C.A. s . ·v -k ~ 
N 403 f 56 d t •t• . . l l t't• ri en ataramena o. o an _pe I ioner m specie eave pe I ion DevaruandOtbers 
No. 327of1957. 
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------------·-~··-... 

•• 4 J. 

r957 Saraawath Brahmins would appear to have 'Settled in 
S . v :--, m n the three villages constituting Moolky, and the tern. ple 

ri en"'a ara a a . . 
Deoar« and others came to be managed by members of this community 

v. residing in .those villages. . · 
Tke State of . In 1915, a suit, O; s. N-0. '.26of191'5, was ...in.[titu.ted 

Myscre and Others in the Court of the Subordinate .Judge of SouthKOOai'a 
under s, 92 of the .Qe_Q.e,.of Civil· Proeedure ior framing Venkatayama · 

Aiya,, J. · a scheme for this temple. Exhibit A-6 is the decree 
passed in that suit, It begins by declaring· that 
"Shri V enkatera maaa temple of :Moolky 'S~tuated in 
the village of Mannampadi, Nadisa! M~ngane,_ 
Mangalore talak is an ancient institution belonging to 
the Gowda Sara-swath Brahmin community, i.e.; the 
commuunity to which the parties to the suit belong 
residing in the Moolky Petah, i.e., the villages of 
Bappanad, Karnad and Maunampsdi according to the 

· existing survey demarcation". Clause 2 of the decree 
vests the general control and management of the 
affairs of the temple, both secular and religious, in the 
members of that community. Clause 3 provides for . 
the actual management being carried on by a Board 
of Trustees to be elected by the members of the 
community aforesaid from among themselves, Then 
follow elaborate provisions relatiag to preparationof 
register of electors, -oonvening of meetings of the 
general body and holdingofeleotions .Of .trustees. This 
decree was passed on March 9, 1921, and it is common 
ground that the temple has ever since been managed 
in accordance with the provisions of the scheme con. 
tained therein. 

This was the position when the Madras Temple 
Entry Authorisation Act (Madras V of 1947}, herein­ 
after referred to as the Act, was passed by the Legisla­ 
ture of the Province of Madras. It will be useful at 
this stage to set out the relevant provisions of the Act, 
as it is the validity of s, 3 thereof that is the main 
point for determination in this appeal. The preamble 
to the Act recites that the policy of the Provincial 
Government was "to remove the disabilities imposed 
by custom or usage on certain classes -of Hindus 
a,gainst entry into Hindu temples in the Province 
which are open to the general Hindu public". 

[1958] SUPREME COURT REPORTS ~ 89S 
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-~~---~----·----·-······- 

Section 2(2) defines 'temple' as "a place· by whatever 1957 
name known, which is dedicated to or for the benefits . v -kA' . 
f d f . h b l H. . d 't , ri en iu.aramana o or use· as. o rig t y t ie in u commum y in ·v.evaru and Others 

general as. a place of public religious worship". v, 
Section 3 {I) enacts th&t, · . ·· · . The Stat, of 

''Notwithstanding any law, custom 'Or YB.age to Mysore ant Others 
the contrary, persons belonging to the excluded classes - 
shall be entitled to enter any Hindu temple .and offer Ven~ql~_q_ma Aiyar ]. 
worship therein in the same manner and to the 'same 
eietent as Hindus in general; and no member of any 
excluded class shal], by reason only of such entry or 
worship, whether before or after the commencement 
of this A~t,. be deemed to have committed any 
actionable wrong or offence or be sued or .proseouted 
therefor." · 

Section 6 of the Act provides that, 
"If any question arises as to. whether a place is or . 

is not a temple as defined in this ·Act, 'the question'. 
should be referred to the Provincial Government and 

. their decision shall be final, subject however to any 
decree passed by a competent civil 'court in a suit filed 
before it within six mouths from the date of the deci­ 
sion of the Provincial Government". It is the -conten­ 
tion of the appellants-and that, in our opinion, is 
well-founded-that the true intJent of this -enaotment 
as manifest in the above previsions was to remove the 

. disability imposed on Harijans from entering into 
temples, which were dedicated to the Hindu public 
generally. 

Apprehending that action might be taken to put the 
provisions of this Act in operation with reference to 
the suit tern ple, the trustees thereof sent a memorial 
to the Government of Madras claiming that it was a 
private temple belonging exclusively to the Gowda 
Saraswath Brshmins, and that it therefore did not f all 
within the purview of the Act. On this, the Govern . 
ment passed an order on June 25, 1948, Exhibit B-13, 
that the temple was one which was open to all Hindus 
generally, and ,.that the Act would be applicable to it. 
Thereupon, the trustees filed the suit, out of which the 
present appeal arises, for a, declaration that the 
Sri Venkataramana temple at. Muolky was not a 
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1957 temple as defined in a, 2(2) of the Aot. It was alleged 
in the plaint that the temple was founded for the 5l:ev~;:k:~~r~~:;,; benefit of the. G?wda Saraswath Bra.hmins in Moolk;Y 

v. Petah, that 1t had been at all times under, then· 
The State of management, that ~hey w.ex.e .-th.a· f<>llowers of the 

Mysore and Others Kashi Mutt, and that it was the head ofthe Mutt th.at 
Performed various religious ceremonies in the temple, ·Ven.katarama · h Aiyar 1. and that the other communities had no rig ts to wor- 
ship therein. The plaint wssfiled-on Februa~y8, 1949. 
On July 25, 1949, the Province of Madras filed a 
written statement contesting the -olaim, Between 
these two dates, the Madr.as Legislature· had enacted 
the Madras Temple Entry Authorisation (Amendment) 
Act (Madras XIII of 194~), amending thedefinition of 

. 'temple' in 's. 2(2) of Act V of 1947, and making 
consequential amendments in the preamble and in the 
other provisions of the Act. According to the amend- 

.: ed definition, a temple is "a place which is dedicated 
to or for the benefit ofthe Hindu community or any 
section thereof as a place of public religious worship", 
This Amendment A-0t came into force on June 28, 1949. 
In the written statement filed on July 25, 1949, the 
Government denied that the temple was· founded 
exclusively for the benefit of the Gowda Saraswath 
Brahmins, and -contended that the Hindu publicgene­ 
rally had a right to worship therein, and ·th.at, 
therefore, it fell . within the .definition of temple as 
originally enacted. It further pleaded that, at any 
rate, it was a temple within the definition as amend­ 
ed by Act XIII of 1949, even if it was dedicated for 
the benefit of the Gowda Saraswath Brahmins, in­ 
asmuch as they were a section of Hindu community, 
and that, in consequence, the suit was liable to be 
dismissed. 

On January 26, 1950, the Constitution came into 
force, and thereafter, on February 11, 1950, the plain­ 
tiffs raised the further contention by way of amendment 
of the plaint that, in any event, as the temple was a 
denominational one, they were entitled to the protec­ 
tion of Art. 26, that it was a matter of religion as to 
who were entitled to take part in worship in a temple, 
and that s, 3 of the Act, in so far as it provided for 

rr 
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__ -.- _:___, __ _ . 

the institution being thrown open to communities other I957 
than Gowda Saraswath Brahmins, was repugnant ·to s . ,., -k · · f h C . . d . · ri ,. en atartimanti Art. 26(b) o t e onstitution an was, in consequence, Deooru and Others · 
void. · v. , 

On these pleadings, the parties went to trial. Th.e TitB. State of= 'c­ 

Subordinate Judge of South Kanaca, who tried . the Mysore and Others 
'Suit, held th,at though the temple had been originally V$n/-::rama 
founded for the benefit of certain immigrant families Aiyar I~ 
of Gowda Saraswath Brahmins, in course of time it 
came· to be resorted to by all classes of Hindus for 
worship, and that accordingly it must he held to be a, 
temple even according to the definition of ·'temple' in 
s, 2(2) of the Act, as it originally· stood. Dealing with 
the contention that the plaintiffs had the .right under 
Art. 2\6(b) to exclude all persons other than Gowda 
Saraswath Brahmins from worshipping in the temple, 

· he held that "matters of religion." in that. Article 
had reference to religious belief's and doctrines; and 
did not include rituals and ceremonies, and that, in 
any event, Arts. 17 and 25(2) which had been enact­ 
ed on grounds of. high policy must prevail. ·He 
accordingly dismissed the suit with costs. Against this 
decision, the plaintiffs preferred an appeal to the High 
Court of Madras, A. S. No. 145 of 1952. 

It is now necessary to refer -to another litig&tion 
inter portee, the result of which has a material hearing 
on the issues which arise for determination before us. 
In 1951, the Madras Legislature enacted the Madras 
Hindu Religious and Charitable Endowments Act, 

,.1. (Madras XIX of 1951) vesting in the State the power 
of superintendence and control of temples and Mutts. 
The Act created a hierarchy of officials to be appoint­ 
ed by the State, and conferred on them enormous 
powers of control and even management of institu­ 
tions. Consequent on this legislation, a number of 
writ applications were filed in the High Coutt of 
Madras challenging the validity of the provisions 
therein as repugnant to Arts. 19, 25 and 26 of the 
Constitution, and one of them was Writ Petition 
No. '668of1951 by the trustees of Sri Venkateramana 
Temple at Moolky. They claimed that the institution 
being a denominational one, it had a- right under 
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1951 Art. 26(b) to manage its own affairs in matters of 
religion, without interference from any outside autho­ 

Sri Venkataramana rity, and that the provisions of the Act were bad as· 
Devaru and Others • 1 t• if th . ht B 't· . d t d t d . v10 a 1ve o at ng . . · y 1 s JU gmen . a e 

The ;t~te of December 13, 1951,~ the High· .Court .held that the 
Mysore and Others Gowda Saraswash Brshmin community was .a. -seotion 

- of the Hindu public, lihat the Venkatara;in.an~ T..emp~ 
Venkatarama at Moolky was a denominational temple founded for its 
· Aiyar f. benefit, and that many .of the provisions of the Act 

infringed the right granted by Art. 26{b) and were 
void. Vide. Devar~ja Sh.enoy v, State of M-adras (1) • 

.. Against this judgment, the State of Madras 'preferred 
an appeal to this Oourt, Civil Appeal No, 15 of 1953, 
but ultimately, it was withdrawn ·and dismissed on 
September 30, 1954. It is the contention of the appel­ 
lants ·th.at by reason of the decision given in . the 
above proceedings, whichwere ·inter partes; the issue 
as to whether the temple is a denominational one must 
be held to have been concluded in their favour. 

To resume the history of the present litiga,tion: 
Subsequent to the dismissal of Civil Appeal No. 15 of 
1953 by this Court, the appeal of the plaintiffs, A.S. 
No. 145of1952, was taken up for hearing, and on the 
application of the appellants, the proceedings· "in the 
writ petition were admitted as additional evidence. 
On a review of the entire materials on record, inolud­ 
ing those relating to the proceedings in Writ Petition 
No. 668 of 1951, the learned Judges held it established 
that th.e Sri Venkataramane Temple was founded for 
the benefit of the Gowda Saraswath Brahmin com­ 
munity, and that it was therefore a denominational 
one. Then, dealing with the contention that s. 3 of the 
A.ct was in contravention ofArt, 26(b), they held that 
as a denominational institution would also be a public 
institution, Art. 25(2)(b) applied, and that, thereunder, 
all classee of Hindus were entitled to enter into the 
temple for worship, But they also held that the 
evidence eatablished that there were certain religious 
ceremonies and occasions during which the Gowda 
Saraswath Brahmins alone were entitled to partici­ 
pate, and that that right was protected by Art. 26{b}. 

(t) <195i} 2 M.L.J. 4'81, 
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They accordingly reserved the rights of the appellants· 1957 
to exclude all members of the public during those5 . rr __,k -1. . . d · ri . r en a aratnanci oeremomes and on those occasions, an these were Devaru.and otliBrs 
specified in the decree. Subject to this modification, · v, · ~ 

· they dismissed the appeal. Against this judgment the .Tlie Stille of 
plaintiffs have preferred Civil Appeal No. 403of195'6 Mysor-e and Others 
-on a e-e1;,t-itie&te granted -Oy the High Oourt~ · ·: · · ·. v: ;-;- ... ~ 

There is also before us P~titi<ln No. 327 of 1957 for "~i;;ra;,a 
Ieave to appeal under Art. 136. That has reference 

--to ---the modifications introduced by the decree of the 
High Court in favour of the appellants. It must be 

.mentioned tbat while the appeal· was pending, there 
wae a reorganisation of the States, andthe District of 
South Kanara in which the temple is aituated, was 
included in the State of Mysore. The St~te of Mysore 
has accordingly come on record in the place of the 
State of Madras, andis contesting thisappeal, and it 
is that State that has now applied for leave to appeal· 
against the modifications. 'I'he application is very · 
much out of time, and Mr. M. K. Nambiar for the 
appellants vehemently opposes its being· entertained 
at this stage. It is pointed out that not merely had · 
the State of Madres not filed any application for leave 
to appeal to this Court against the decision of the 
Madras High Court but that it accepted it as ooneot 
and actually opposed the ·grant of .leave to the appel­ 
lants on the ground that the points involved were pure 
questions of fact, that no substantial question of law 
was involved, und that the judgment of the High Court 
had recognised the rights of all sections of the Hindu 
public. It is argued that when a party acquiesces in \ 
a judgment and deliberately allows the time for filing 
an appeal to lapse, it would not be a sufficient ground 
to condone the delay that he has subsequently changed 
his mind and desires to prefer an appeal. The oonten­ 
tion is clearly sound, and we should have given effect 
to it, were it not that the result of this litigation would 
affect the rights of members of the public, and we 
consider it juBt that the matter should be decided on 
the merits, so that the controv.ersies involved might 
be-'fi~ally settled. We have accordingly condoned the 
delay, and have heard counsel on· this application. 

us 
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1~31 In view of this, it is ·unnecessary to .. consider · the 
· . - questions discussed at the Bar as to t4e scope. of s~:v~::k:~~r;~;;; Art. 132, .who are entitled to appeal on . the strength. 

v. of a .certificate granted under that Article, and the 
The State of_ forum in which the appeal should be lodged. It is 

Mysore, and: Others sufficient to say that .. in this case no appeal, was, in · 
v -;;- fact, filed by the respondent. · . 

en .0 arama On t. he ar~uine. n. ts add. reseed .befeee us, the follow· 
.4•)'4f' J. 

ing questions all to be decided : . . 
(1) Is the Sri Venkataramana Temple at Moolky, a 

temple as defined ins. 2 (2) of Madras Act·V of 1947 ·~ 
(2) If it is, is it a denominationaltemple ? 
(3) If it is a denominational temple, are the plain­ 

tiffs entitled to exclude all Hindus other than Gowda · 
Saraswath Brahmins from entering into it for wor­ 
ship, on the ground that it is a matter of religion 
within the protection of Art. 26{b) of the Constitution ? · 

(4) If so, is s. 3 of the Act valid on the ground that 
it is a law protected by Art. 25 (2) (b), and that such ·a, 
law prevailaegainst the right conferred by Art. 2-0 (b}; 
and 

{5) Ifs. 3 of the Act is valid, are the modifications 
in favour· of the appellants made by the High Court 
legal and proper ? 

On the first question, the contention of Mr. M. I(. 
N ambisr for the appellants is that the temple in 
question is a private .one, and therefore fa;Us outside th~ 

+purview of the Act. This plea, however, was not taken 
anywhere in the pleadings. The plaint merely alleges 
that the temple was founded for the benefit of the 
Gowda Saraswath Brahmins residing in Moolky Petah. 
There is no averment that it is a private temple. It 
is true that at the time when the suit was instituted, 
the definition of 'temple' as it then stood; took in only 
institutions which were dedicated to or for the benefit 
of the Hindu public in general, and it was therefore 
sufficient for the plaintiffs to aver that the suit temple 
was not one of that character, and that it would 
have made no difference in the legal position w hether 
the temple was a private one, or whether it was intend­ 
ed for the benefit of ·a section of the public. But. then, 
the Legislature amended the definition of 'temple' 
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by Act XIII of 1949, ·and brought within it even 19s1 
institutions dedicated to or for the benefit of a sections . v .1. , . . · . . d ri eHn• aramano of the pubhc; and that wou,ld have comprehends a DevaruanaOth~rs 

· temple founded for the benefit of the Gowda Sarat1wath. . .v.:: _ 
Brahmins but not a private temple. In the· written The State of 
statement which was .. filed by the '60-ver~unent, the Mysore and Other.s 
amended definition of 'temple' was in terms relied on · 
in answer to the claim of the plaintiffs. In that ,situa- ve~~;j?-~---·"···· 
tion, it was necessary for the plaintiffs to. have raised 
the plea that the temple was a private one, if they 
intended to rely on it. ll,ar from putting forward $UCh 
a plea, they accepted the stand. taken by the Govern- 
ment in their written statement, and simply contend- 

. ed that as the temple was a denominational one, they ·. 
were entitled to the protection of Art. 26 (b ). Indeed, 
the Subordinate Judge states in para. 19 of the [udg­ 
ment that it was admitted by the plaintiffs that the 
temple came within the purview of the definition as 
amended by Act XIII of 1949. . ·. 

Mr. M. I(. Nambiar invited our attention to Exhibit · 
A-2, which is a copy of an award dated. November 28, 
184 7, wherein it is recited that the temple was origi­ 
nally founded for the benefit of five families of 
Gowda Saraswath Brahmins. He also referred us to 
Exhibit A.6, the decree in the schemesuit.O. S. No. 26 
of 1915, wherein it was declared that ,the institution 
belonged to that community .. He-contended on the. 
basis of these documents and of other evidence in the 
ease that whether the temple was a private or public 
institution was 'purely a matter of legal inf ere nee to 
be drawn from the above materials, and that, notwith­ 
standing that the point was not taken in the pleadings, 
it could be allowed to be raised as a pure q uestion of 
law. We are unable to agree with this submission. 

1'3he object of requiring a party to put :forward his 
pleas in the pleadings is to enable the opposite party 
to -oonteovert them and to adduce evidence in 
support of his case, And it would be neither legal nor 
just to refer to evidence adduced with reference to a, 
matter which was actually in issue and on the basis of 
that evidence, to come to a finding on a matter which 
was not in issue, and decide the rights of parties on the 
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1947 basis of that finding. We have accordingly . declined 
- to entertain this contention. We hold, agreeing 

'snkafaramana • h h C t b 1 h h S · V k t iru and Others wit t e our s e ow, t at t .e ~I .. en a ararn~n.a 
v, Temple at Mookly is a public temple, and that it rs 

·1ie se.,11 of. within the operation of Act V of 1947. · . · · 
we and .Otkers (2) The next questiqn is whether .. the suit temple 

is a denominational institution. Both the Qourts below 
mkatartlma · have concurrently. held that at the inception the temple Aiyar ]. 

was founded {<>r th~ benefit of Gowda Sara~w&th 
Brahanns ; but .the Subordinate Judge held that as 
in course of time public endowments came to be 
made to the temple and all classes of Hindus were 
taking part freely in worship-therein, it might be pre­ 
sumed that th~y did BO aa a matter of right, and that; 

. therefore, the temple must be held to have become 
dedicated to the Hindu public generally. The learned 
Judges of the High Court, however, came to a different 
conclusion. . They followed the decision in Devaraja 
Shenoy v. State of Madras (s'upra), and held that .the 
temple was.a denominational one. The learned Solicitor- · 
General attacks · the correctness of this finding on 
two grounds. He firstly contends that even though 
the temple might have been dedicated to the Gowda 
Sara-swath Brahmine, that would make it only a 
communal and not a denominational institution, 
unless it was established that there were religious tenets 
and practices special to tbe community, and that that 
had not heen done. Now, the facts found are that the 
members of this community migrated from f}-owda 
Deso first to the Goa region and then to the south, that 
they carried with them their idols, and that when they 
were first settled in Moolky, a temple was founded 
and these idols were installed therein. · We are there­ 
fore concerned with the Gowda 'Saraswath Brshmins 
not as a, section of a community but as a sect associated 
with the foundation and maintenance of the Sri Ven­ 
kataramens Tempie, in other words, not as a mere 
denomination, but as a religious denomination. From 
the evidence of P. W. 1, it appears that the Gowda 
Sara~wath Brahmins have three Guru8, that those in 
M~olky Petah are followers of the head of the Kashi 
Mutt, and that it is he that performs some of the 
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important ceremonies in the temple. Exhibit.A is a 1957 
document of the year 1826-27. T.ha t shows that the head ·s . v k t . l d h , · · h A ri en a aramana of the Kashi Mutt sett e t e disputes among t e roha- Devaru and Others 
kas, and that they agreed to do the pujaundse -s his ''··'--.,··· v." v 

orders. The uncontradioted evidence of P. W. I also The St"'f of . 
shows that during certain religious ceremonies, persons Mysore ana ·Others 
other than Gowda Saraswath Brahmins have been - V en~atarama 
wholly excluded. This evidence leads irresistibly Aiyar J. 
'to th~ eonolasion that the temple is a denominational 
one, as contended for by the appellants. · 

The second ground. urged on behalf of the respon­ 
dent is that the evidence discloses that all communi­ 
ties bad -been freely admitted into the temple, and that· 
though P. W. I stated that persons other than Gowda. 
Saraswath Brahmins could enter only with the permis­ 
siouof the trustees, there was no instance in which such 
permission was refused. It was con tended that the 
inference to be drawn from· this was that the Hindu.': . 
publio generally had a right to worship i11 the temple .. 
The law on the subject is well settled. When there is 
a question as to the nature and extent of a dedication 
of ·a temple, that has to be determined on the terms of 
the deed of endowment if that is available, and 
where it is not, on other materials legally admissible; 
and proof of long and uninterrupted .user would be 
cogent evidence of the terms thereof. Where, there­ 
fore, the original deed of endowment is not avaiiable 
and it is found that all persons a,~e freely worshipping 
in the temple without let or hindrance, it would be a 
proper inference to make that they do so as a matter 
of right, and that the original foundation was for their 
benefit as well. But where it is proved by produc­ 
tion of the deed of endowment or otherwise that the 
original dedication was for the benefit of a particular 
community, the fact that members of other communi­ 
ties were allowed freely to WQrs. hip cannot lead to the in· \ 
ferenoe that the dedication was for their benefit as 
well. For, as observed in Babu Bhagwan Din. v. Gir \ 
Har Saroop (1), "it would not in general be consonant 
with Hindu sentiments or practice that worshippers 
'should be turned away". On the findings of the Court 

{I) (1939) L. R. 67 'l. A. I • 
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I957 below that the foundation was originally -for the benefit 
Sri venkataramana of the· Gowda Saraswath Brahmin community, the 
Deuaru and Others fact that other classes of Hindu's were admitted freely 

~· · into the temple would not have the effect of enlarging 
The State 0! the scope of the dedication into one for the public 

·Mysore_:~ Others generally. On a. oon~ideration oftbe-?V·ide!lree, W.e see 
Venkatarama no grounds for differing from~-the ~finding given byJJhe . 

_Aiyar J. learned Judges in the court below that the -suit temple . 
is a denominational temple founded for the benefit of · 
the Gowda Sarsswath Brahmins, supported as it i~ by 
the conclusion reached by auotll..er Bench-of learned 
Judges in Devaraja_ Shenoy v, State of M~ras (supra). 
In"ih~s :v.ie.\v, there is no need to discuss whether this 
issue iB res judinata by reason of the decision in Writ 
Petition No. 6'68 of l951. . · 

(3) On the finding that the Sri Venkataram.ana 
Tempie at Moolky is .. a denominational institution . 
founded for the benefit. of the · Gowda Saraswath · 
Brahmins, the question arises whether the appellants 
are entitled to exclude other communities from entering · 
into it for worship on the ground that it is a matter of 
religion within the protection of Art. 26 ·{b). ·It is 

· · argued by the Iearned Solicitor-General that exclusion 
of persons from entering into a temple cannot ipso 
facto be regarded as a matter of r.eligiou, that whether 
it is so must depend on the tenets 'Of the par.ticular 
religion which the institution ~n qt1e.stion represents, 
and that there was no such proof in the present case, 
Now, the precise connotation of the expression "mabters 
of religion " came up for consideration by this Court 
in The Commissioner, Hiauiu Religious Endowment8, "" 
Moaras v. Sri }.Jakshmindra Thirtha Swamiar of 
Sri Shirur Mutt (1), and it waa held therein that it 
embraced not merely matters of doctrine and belief 

l 
pertaining to the religion but al~o. the. pract1.·-0e of it, or 
to put, it in terms of Hindu theology, not merely its 
Gnana but also its Bakti and Karma Kandas. The 
following observations of Mukherjea J., (as he then 
~as) are par.ticulariy apposite to the present discus­ 
sion: .. 

· :_· .,, In the first place, what constitutes the essential 
.{1) {1954] S.C.R. 1005. 
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part of a religion is pr.imarily to be as.c~rtai~ed wit~ ~~ 
reference tofthe doc1~r~nes oft thfatth reHh~1don .itself 'bif Sri Ve~k~~aramana 
the tenets o any re igious sec · o · . e m us presori e Devaru and Oth~rs, ''I 
that offerings of food should be given to· the idol at v. • 

·particular hours of t~e day, th.at periodical (}~remo~ies. ·Tho State o~ · 
should be performed in a certain way at certain periods Mysore and Ot~ers 
of the year or that there should be· daily re.cital: · of V.enkata;~·~~~~ 
sacred text'S or oblatrons to th~ sacred fire, all these 4iyar 1. would be regarded as parts of religion and the mere 
fact that they invol ve.expenditure of money or employ- 

( J 4.. ment of p~iests and servants or the use of mar~t~~le · 
':ct , ·eo-mm'Otlit1es would not make them secular act1v1t1es 
··. partaking of a commercial or 'eoonomio character, ·all 

of them are religious practices and should be regarded . 
as matters of religion within the meaning of article · 
26 (b)." 

It being thus .settled that matters of religion. in 
Art. 26 (b) include even practices which are regarded by .. · 
the community as· part of its religion, we .have now 
to consider whether exclusion of a person from enter- 
ing into a temple for worship is. a matter of religion . 
according to Hindu Ceremonial Law. There has been· 
difference of opinion among the writers as to whether 
image worship had a place in the religion of the Hindus, 
as revealed in the Vedas. On the. one hand, we .have 
hymns in praise of Gods, and on the-other, we have 
highly philosophical passages in .the Upanishads des. 

, oribing the Supreme Being as omnipotent, omnicient 
and omnipresent and transcending alt names and forms. 

\, When we come to the Puromas, we find a marked change. 
· The conception had become established of Trinity of 

Gods, Brahma, Vishnu and Siva as manifestations of 
the three sspecte of creation, preservation and destruc­ 
tion attributed to the Supreme Being in the Upanishads, 
as, for example, in the following passage in the Taitti­ 
riya U pani·shad, Brigu VaUi, First Anuvaka : 

" That from which all beings are born, by which 
they live and into which they enter and merge." 
The Gods have distinct forms ascribed to them and 
their worship at home and in temples is ordained as. oer­ 
tain means of attaining salvation. These injunctions 
have had such a powerful hold over .the minds of the 
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1957 people that daily worship of the deity in ~emple ca~e to 
. ~-- be regarded as one of the obligatory duties of a Hindu. 

Sri Venkataramanait was during this period th~t temples were con- 
Devaru atcd Others · · · d d · d t v· . h . struoted all over the country · e ioate · o · 1s nu, 

The s~~te of Rudra, Devi, Skanda,·Ganesha and "SO forth, and wor­ 
Mysore and Others ship in the temple can be said -te .,l!a,v-e become .the 

-- practical religion of all sections of the Hindus ever 
ve~~;~rj~a since. \Yith th~ growth in importance pf. tem~~es and 

· of worship therein, more and more attention came to 
bedevoted to the ceremonial law relating to the con­ 
!truction oft.e~p~~' iu~talla~ion of idols therein and J.Jf ' 

. conduct of worship of tlw deity, and ~umerous are the· · · 
treatises tha:t came to· be written for its exposition. 
These are known as Agamas, and there are ·as many 
as 28 of them relating to the Saioo. temples, . the . most 
important of them being the Kamikaqama; the ·Kara­ 
nagama scd the Suprttbedagarna, while the Vil~hanasa 

·and the· Pancharatra are the · chief . Agamas · of the 
Vaish-navas; These Aqamas, contain· elaborate rules 
as to how the temple fa to be constructed, where the 
principal deity is to he. consecrated, and where the 
other Deouas are to he installed and where the several · 
classes of worshippers are to stand and worship. The 
fallowing passage from the judgment of Sadasiva 
Aiyar J. in G.opala Muppanar v. 8'Uhramania 
Aiyar (1), gives a summary of the prescriptioa contain- 

. ed in one of the Aganui8 : 
" In the Nirvaohanapaddhathi it is said that 

Sivadwijas should worship in the Garbagriham, Brah­ 
mins from the ante chamber or Sabah Mantabam, 
Kshatriyas, V ysias and Sudras from the Maha- ., 
mantabhem, the dancer and the musician from the 
Nrithamantabham east of the Mehamaotabham and 
that castes yet lower in scale should content them­ 
selves with the sight of the Gopuram." 
The other Agamas also contain similar rules. · 

According to the Agamas, an image becomes defiled 
if there is any departure or violation of any of the rules 
relating to worship, and purificatory ceremonies 
(known .. &s Samprokskana) have to be performed for 
restoring the sanctity of the shrine. Vide [udgment-of 

(I) ~1914} i7 M.T ... J. 253, 

2-) 
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(1) {1908) L.R. 35 LA. 176. 
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.... ' 

- .. 
'•I • 

Sadasiva ·Aiyar J. in Gopala .l'luppanar v. Sub1·amania r957 
Aiyar {s·upra). In Sankaralinga Nadan v. Rajas . v -;;;;; ... 
Rajeswara D-0rai (1), it. was held by the Privy Council ~:va~: an~r~~;~a 
affirming the judgment of tho Madras H'igh Court that . N•'"- .... ~ · ..... 

a trustee who agreed to.admit into the temple. persons The Stale of "'···- 
who were not entitled to worship therein, according to Mys.ore and Oth~rs 
the Agalllas and the custom of the temple was guilty/ Venka;atama 
of breach of trust, 'I'hus, under the ceremonial law per .. Aiyar J. 
taining to temples, who are entitled to enter into them 
for worship and where they are entitled to stand and 
worship and how the worship is to be conducted are all 
matters of religion. 'I'he condus~-also implicit in 
Art. 25 which after declaring that all persons are entitl- 
ed freely to profess, practice and propagate· religion, 
enacts that this should not aff eot the operation of any 
law throwing open Hindu religious. institutions of a 0 

publio.character to all classes and· sections of .Hlndus. · 
We have dealt with this question at some length in· 
view of the argument of the learned· Solicitor-General 
that exclusion of persons from temple has not been 
shown to be a matter of religion with· reference to the. 
tenets of Hinduism. We must accordingly hold that 
if the rights of the appellants have to be determined \ 
solely with reference to Art. 26 (b ), then s. 3. of Act V \ 
of 1947, should be held to he bad as infringing it. 

(4) That brings us on to the main question for deter­ 
mination in this appeal, whether the right guaranteed 
under Art. 26 (b) is subject to a law protected by Art. 
25 (2) (b) throwing the suit temple open to all classes 

.. and sections of Hindus. vVe must now examine closely 
>!< the terms of the two articles. Art. 25, omitting what 

is not material, is as follows: · 
" ( 1) Subject to public order, morality end health 

and to the other provisions of this Part, all persons 
are equally entitled to freedom of conscience and the 
right to freely profess, practise and propagate religion. 

(2) Nothing in this article shall affect the opera­ 
tion of any existing law or prevent the State from 
making any law- 
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~ 1957 · (b} providing for social welfare and reform or the 
~! . -- throwing open. of. Hindu religious institutions of a 
itl;• SDn Venkatadroamhanapublic character to a.11 clas.ses. and sections of Hindus". ,, svaru an t ers • · · · . 

·~ v. Article 26 runs. as follows: . · 
. ! The State of . ·"Subject to public order, morality and health, I Mysore and Others every religious ?.e~otuination or any section thereof 
i~ --- shall have the right- 
1~_: Venkatarama (a) to establish and maintain institutions for 
; Aiyar J. ii religious and charitable purposes ; 
!~ (b) to manage its own affairs in matters of religion; 
U { c) to own and . acquire movable and immovable 
I property ; and 
11· 

1 
·. ,\d) to. administer such property in a~~~dan.ce wit}). 

aw. 
We have held. that matters of religion in A~·t. 26fb) 

J include the right to exclude persons who are· not 
entitled to participate in the worship according to the 
tenetsof the institution. Under this Art.icle, therefore, 
the appellants would be entitled to exclude all persons 
other than Gowda Saraswath Brahrnins from entering 
into the temple for worship. Article 25(2Xb) enacts 
that a law throwing open public temples to all classea 
of Hindus is valid. The word 'public' includes, in its 
ordinary acceptation, any section of the public, a.nd 
the suit temple would be a public institution wi·thin 
Art. 25\2)(b), and s, 3 of the Act would therefore be 
with.in its protection. Thus, the two Articles appear 
to be apparently in conflict. Mr. M. K. Nambiar 
contends that this conflict could be avoided if the 
expression "religious institutions ofa public character" . 
is understood as meaning institutions dedicated to the ,... 
Hindu community in general, though some sections 
thereof might be excluded by custom from .. entering 
into them, and that, in that view, denominational 
institutions founded for the benefit of a, section of 
Hindus would fall outside the purview of Art. 25(2Xb) 
as not being dedicated for the Hindu community in 
general. He sought support for this contention in the 
law relating to the entry of excluded classes into 
Hindu temples and in the history of legislation with 
reference thereto, in Msdras. 

According to the Agamaa, a public temple enures, 
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where it is not proved to have· been founded for the 1957 ... 
benefit of any particular community, for the benefit ofs . v -k. t. . d . l d. . h l d d i B. h ri en a aramona all Hin us 111c u .1ng t e exo u e .-0 asses. . ut t e Devaru and Others 

~::s~ipto t~::~f.n ~.~T.nv::~gh!Jh.7f:P:O .. · .. ·.t·~ .... m.in·~···h·t·····;·r··. The s~~t~ ;! 
111 which he was born. In :ViJmJlcatriwhl1lapatlii v .. fJS-Ore.andOthers 
Subbarayaiku !1J,·the-fo1iowing statement ot·the law· · - ·"­ 
was quoted by the learned Judges with apparent · VeAn~atara1ma 

1 · · iyar. · . approva: . · 
"'Tempie, of course, is intended for all cestes, but 

there are restri-0.tiolis of-entry. Pariahs cannot go into 
the court ofthe temple even, Sudra·s and Baniyas can 
go into the hall of the temple. Brahm ins can. go into 
the holy of the holies." · · . · . . · 
In Gopola Muppanar v, Suhramania Aiyar {s·uprp,), . : . ·. 
Sadasiva Aiyar J. observed as follows at p.· 258: . . · 

· ·''It is clear. from the above that .. temples were 
intended for the worship of people belonging to all the. · 
four castes without exception. Even outcastes were not 
wholly left out of the benefits of temple worship, their 
mode of worship being however 'made subject to severe 
restrictions as they could not pass beyond the Dwajas­ 
tambam (and some times not beyond the temple outer . 
gate) and they could not have a sight of the images · · · · · ·.· · · 
other than the pmcession images brought out at the 
times offestivals." 

The true position, therefore, is that the excluded 
classes were all entitled to the benefit of the dedica­ 
tion, though their actual participation in the worship 

i was insignificant. It was to remove this anomaly that 
legislation in Madras was directed for near a decade. 
Fi1·st came the Malabar Temple Entry Aut (Madras XX 
of 1938). Its object was stated to be ''to remove the 
disabilities imposed by custom and usage on certain. 
classeaof Hindus in respect of their entry into, and 
offering worship in, Hindu temples". Section 2( 4) defined 
' temple' as "a place which is used as a place of public 
worship by the Hindu community generally except 
excluded classee ". Sections 4 and 5 of the A-0t 
authorised the trustees to throw such temples open to 
persons belonging to the excluded classes under 

(I) {1890) l.L.R.~I3 Mad. -293• 
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I 1957 . certain conditions. This Act €xtended only to the 
i . -- District of Malabar. Next came the Madras 'I'emple 
· Sri Venllataramana E A h . · · · d I d · A 'M d A t DevaruandOthers ntry · ut orisation an n emnity . .ct\ .a raa c 

v, · XXII of 1939). The preamble to the. Act stat~_s that 
The Staie of . "there ~as been a g!owing vol~me. ?~ pu~lici-opinion 

MysoreandOtners demanding the removal of disabilities imposed. by· 
- custo.m.~~Rd -asage on cer.tain clesses of Hindus in 

Ven~atarama respect of their entry into and offering worship in 
Aiyar l- Hindu ternples."~'14-th&t ~it .is just and desirable to 

authorize the trustees in charge of such temples to 
throw them open to the said classes". Section ·3 t; 
of the Act authorised the trustees to throw open the 
temples to them, This A-0t extended to the whole of 
the Province of Madras. 'I'hen we. come to the· Act, 
which· has given rise to this Iitigation, Act V of·.-.·. ·. 
1947. It has been already mentioned that, as origi-: 
nally passed, its object was to lift the ban on the entry 
'into temples of communities which are· excluded by 
custom from entering into them, and 'te1uple' was 
also defined as a place dedicated to · the Hindus 
generally. . · 

Now, the contention of" IVIr; Nambiar is that 
Art. 25(2)(b) must be interpreted in the background 9f. 
the law as laid down in Gopala jf.11ppamar v. Subraniania 
A·iyar (supra) and the definition of 'tetnple' given in 

.the statutes mentioned above, and that ,the expression 
"religious institutions of a public eharaeter " must be 
interpreted as meaning institutions which are dedi­ 
cated £01· worship to the Hindu community in general, 
though certain sections thereof were prohibited by 
custom from entering into them.and that, in that view, 
denominational temples will fall outside Art. 25(2)(b). 
There is considerable force in this argument. 
One of the problems which had been exercising the 
minds of the Hindu social reformers during the period 
preceding the Constitution was the existence. in their 
midst of communities which were classed as untouch­ 
ables. A custom which denied to large sections of 
Hindus the right to use public roads and institutions 

~

to which all the other H.ind. us had a right of ~cce.ss, 
purely on grounds of birth could not be considered 
reasonable and defended on any sound democratic 
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principle, and efforts were being made to secure its r957 .., 
abolition by legislation. This culminated in the enact- s . v , t · · · • • ri . en1ta aramana 
ment of Art; 17, which JS as follows : Devat« andOtMn 

"' Untouohability' is .aboliehed and its practice in . v. 
any form. is· forbidden. The enforcement of· any The.State.pf 
disability arising out of ' Untouohability ' 'Shall be an M_ysoreanaOthers 
offBttee·pu..nishahle in accordance with Iaw." . Venkatarama 

Construing Art. 25(2~~h) in the light of Art. 17, it is Aiyar J. 
arguable .that its object was only to permit entry of 
the excluded classes into temples which were 'open to 

J. all o.ther classes of Hindus, and that · that would . 
exclude. its application ·to . denominational temples. 
Now, denominational temples are founded, ex hypotke8~, 
for the benefit of particular sections. of Hindus, and so 
long as the law recogntses them as valid-vand Art. 26 .... 
clearly does that-what reason can there. be far per- ·. · ·. · 
misting entry into them .of persons . other than those 
for whose benefit they were founded? · If a trustee. 
diverts trust funds for the benefit of persons who are 
not beneficiaries under the endowment, he · would he 
committing a breach of trust, and though a provision 
of the Constitution is not open to attack 011 the ground 
that it authorises such an act, is it to be light!y 
inferred that Art. 25(2)(b) validates what would, hut· .. ·.· .. 
for it, be a breach of trust and for no obvious reasons 
of policy, as in the case of Art. 17 ? There is, it should 
be noted, a fundamental distinction between excluding 
persons from temples open for purposes of worship 
to the Hindu public in general on the ground that 

i they belong to the excluded communities and exclud­ 
ing persons from denominational temples on the 
ground that they are not objects within the benefit 
of the foundation. The former will be hit by Art. 17 
and the la,tter protected by Art. 26, and it is the con­ 
tention of the appellants that Art.. 25(2)(b) should not 
be interpreted as applicable to both these categories 
and that it should be limited to the former. The 
argument was also advanced as further supporting 
this view, that while Art. 26 protects denominational 

·• institutions of not merely Hindus nut of all communities 
such as Muslims and Christians, Art. 25(2)(b) is limited 
in its operation to Hindu temples, and that it could 
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1951 not have been intended that there should be imported 
. - into Art. 26(b) a limitation which would apply to . 

S~i Venhat~r~:ana institutions of one community and not of others. 
eoar« :~ ers Article 26, it was. contended, should therefore be oon-: 

The State ol strued as falling wholly outside Art. 25(2)(b ), which 
MysoreandOthers should be limited to institutions other than denomina­ 

tional ones. 
V enkatarama 

Aiyar j. The answer to thisoontention 1~ th.at it is impossible 
to read any suoh limitation into the language of Art. 25 · 
(2) (b )~ It applies in terms to all religious institutions. ·~ 
of a public character without qualification or ·re- 1'. 
serve, As . already 'Stated, public institutions would 

· mean n-Ot merely temples dedicated t.o the public · a'S a 
whole but also those founded forthe benefit of sections· 
thereof, and denominational temples would be oompris-. ·. 
ed therein. The language of the · Ar~icle · 'being . 
plain. and unambiguous, it ,is not open to us. to read 
into it limitations which are not there, based on a priori 
reasoning as to the probable intention of the Legis­ 
lature. Such intention can he gathered only from the 
words actually used in the statute ; and in. a Court of 
law, what is unexpressed has the same value as what 
is unintended. We must therefore hold that denomi­ 
national institutions are within Art. 25 (2) (b ). 

It is then said tha.t if the expression " religious 
institutions of a public character" in Art. 25 (2) (b) 
is to be interpreted as including denominational institu­ 
tions, it would clearly be in conflict with Art. 26 (b ), 
and it is argued that in that situation, Art. 26 (b) 
must, on its trne construction, be held to override Art. 
25 (2) (b). Three grounds were urged in support of 
this contention, and they must now be examined. It 
was firstly argued that while A1·t. 25 was stated to be 
"subject to the other provisions of this Part" (Part 
III), there was no such limitation on the operation of 
Art. 26, and that, therefore, Art. 26 (b) must be held 
to prevail over Art. 25 (2) (b), But it has to be noticed 
that the limitation " subject to the other provisions of 
this Part" occurs only in 'Cl. (1) of Art. 25 and not in 
cl. (2). Clause (1) deciares the rights of all persons to 
freedom of conscience and the right, freely to profess, 
practise and propagate religion. It is this right that 
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is subject to the other provisions in the Fundamental ... 1957 
Rights Chapter. One of the provisions to which the . 

· rht declared in Art. 25 (1) is subject is Art. 25 (2). Sri Vsnkataram~na . rig ". , . , . . Deuaru and Others 
A law, ·therefore, which falls within Art. 25 (2) (b) will v. • 
control the right conferred by Art. 25 (1), and the The Stat~ of 
limitation in A}'At. 25 (l) does 11-0t apply to that law, MysoreanaOthtrs 

It is next contended that while the rigbteonfsrred .,_-;:;::;,-~.-~,.,. 
under Art. 26(d) is subject to any law which· may be Venkatarama 

f l h h Aiyar J. · . passed .with re erenoe t iereto, t . ere. is no sue 
restriction on t·he right conferred by Ar.t. 26(b). It is 

,,. , . accordingly argued that any law which infringes 
h . the right under Ar~. ,26 (b) is invalid, and that 

s. 3 of Act V of 1947 must accordingly be held to 
have become void. Reliance is placed on the observa- 
tions of this Court in The Oommi8sioner, H.ind.u 
Religious Endowments, .lJf adrae · v •. Sri Lak~hmindra 
Thirtha Swamiar of Sri Shir1ur Mutt {supra) at page 
1023, ·in support of this position. ·. It is undoubtedly 
true that the right conferred under Art. 26(b) cannot 
be abridged by any legislation, but-the validity of s. 3 
of Act V of 1947 does not depend on its own force but 
on Art. 25(2)(b) of the Constitution. The very Consti- 
tution which is claimed t-o have rendered s, 3 of the 
Madras Act void as being repugnant to Art. 26(b).has·, .. 
in Art. 25(2)(b), invested it with validity, and, therefore, 
the appellants can succeed only by establiahing that 
Art. 25(2)(b) itself is inoperative as against Art. 26(lJ). 

And lastly, it is argued that whereas Art. 25 deals 
with the rights of individuals, Art. 26 protects the 

_ rights of denominations, and that as what the appel- 
1 lants claim is the right of the Gowda Saraawath 

Brahmlns to exclude those who do not belong to that 
denomination, that would remain unaffected by 
Art. 25(2){.b ). This contention ignores the true nature of 
the right conferred by Art. 25(2)(b ). That is a righ't 
conferred on "all classes and sections of Hindus" to 
enter into a public temple, and on the unqualified 
terms of that Article, that right. must be available, 
whether it is sought to be exercised against an indivi- 
dual under Art. 25\l) or against a denomination under 
A~t. 2.6{b). T~e ~a?t is that though . Art. 25(~~ dea}s 
with rights of individuals, A1·t. 25(2) is much Wlde1; in 
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r1·11: . 1957 its cont.e1:1ts . and has reference to the rights. of 
11 ~ -- communities, and controls both . Art. 25(1) and 
liiiJ Sri Venhataramana Art. 26(b ). . · 

I Deuaru and Others . . · , • • I v, // The result then. 1_s that there are two provisions of 
I The state 0111 equal authority, ne.ithe~ of them being .subjeot to t~e 
i! . Mysore and Qlhers other. The question IS how the apparent conflict 
~ · - I between them is to· be resolved, The·Tute;<>foo12struc- 

ve;::~~ra~a \ tion is well se~t!ed that. when there are in a~ :ena?t- .: 
· 1 /\ ment two provrsions which :earnnot be reoonciied with~,·-· 

• 1 each other, they should be so interpreted ·that, if . 
· \ possible, . .effect could be given,;to both. T~}s is·what is J.. .. ;, 

I known as the rule of harmonious construction. Apply-. 
· ing this rule, if the contention of the appellants is to 
be accepted, then Art. 25{2)(b) will become wholly 
nugatory in its application· to denomiriationaltemplee, · 
though, as stated above, the language ·of that 
Article includes them. On the other.hand, if the conten­ 
tion of the respondents is .aeoepted, then full effect can 
be given to Art_ 26(b) in all matters of religion, subject 
only to this that as regards one aspect of them, entry 
into a temple for worship, the ·rights declared under 
Art.· 25(2)(b) will prevail. While, in the former case, 
Art: 25(2)(b) will be put wholly out of operation, in the 
latter, effect can be given to both that provision . and 
Art. 26(b). \Ve must accordingly hold t)iat Ar_t. 26(-0) 
must be read subject .to Art. 25(2)(-b). // ·()/J_ ~f ~.ti( 

(5) It remains to deal with the question '\\i'hetherf the 
modificetlons made in the decree of the High Court in 
favour of the appellants are valid. Those modifies­ 
tions refer to various ceremonies relating to the 
worship of the deity at specified times each day and 
on specified occasions. The evidence of P. W. I esta­ 
blishes that on those occasions, all persons other than 
Gowda Saraswath Brahmins were excluded from 
participation thereof, rrhat evidence remains un­ 
contradicted, and has been accepted by the learned 
Judges, and the correctness of their finding on this 
point has not been challenged before us. It is not in 
dispute that the modifications aforesaid relate, accord. 
ing to the view taken by this Court in The .. Commis­ 
sioner, Hindu Religious Endowments, Madras v. Sri 
Lakshmindra Thirtka Bwamiar of Sri ~hirur Mutt 

www.vadaprativada.in

www.vadaprativada.in



--------~--.,~~----· ···--·---------- ·------------------ 

(supra),. to matters of religion, being· intimately PIS! 
connected with the worship of the deity. On the finding s . v k. ta. . . h . . I . d . . I h ri en a 1 arnana that. t oe . suit temp. e is a . enominationa one, t eD~varu a~id O~her.s 
mod1ficat1ons made In the High Court decree .. would be . v. · v 

within the protection of Art. 26(b). · Tlze Stat1.of-~- 
The learned Solicitor-General· for the respondents MysoreandOthe.ri~ 

assails this portion of the decree on two grounds. He Venkat~rama 
"firstly contends that the right . to enter into a temple . Aiyar 1. 
which is protected by Art. 25(2)(b) is a right to enter 

· into it for purposes of worship, that that right should 
J.. be liberally construed, and .that the modifications in 

·· question constitute a serious invasion of that. right, 
and should be set aside as unconstitutional. Yle agree 
that the right protected by .Art. · 25(2)(b) is a right to 
enter into a temple for purposes of worship,'. and that 
further it should be construed liberally in fa vour "of the 
P.ublic.. But it. does ·not. ~oll.?w f~on1 this that thatl 
right 1s absolute and unlimited m character. No 

1 

member of the Hindu public could, for example, claim \ · 
as part of the rights protected· by Art. 25(2)(b) that a 
temple must be kept open for worship at all hours of 
the day and night, or that he should personally per. \. 
form those services, which the Archakas . alone could 
perform, It is again a well-known practice ofreliglous 
ins~itutions of all denominations to li{nit some of its 
services 'to persons who have been SJJeciaUy initi9'ted, 
though at other times,-the public in general are free to 
participate in the worship. Thus, the right recognised 
by Art. 25(2)(b) must necessarily be subject to some 

, limitations or regulations, and one such limitation or 
' regulation must arise in the process of harmonising 

the right conferred by Art. 25(2)(b) with that protect. 
ed by Art. 26(b ). 
~e have held that. the right of e.denomination to 
wholly exclude members of the public from worshipping 
in the temple, though comprised in Art. 26(b), · must 
yield to the overriding right declared by Art. 25{2)(b) 
in favour of the public to enter into a temple fur 
worship. But where the right claimed is not one of 
general -and total exclusion of the public from worship 
in the temple at all times but of exclusion from certain 
religious services, they being limited by the rules of 

117 
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! . 19$7 /the foundation to the members of the deno~ination, 
Li Sri v .. ;.i•r•m••t t~en the qu~stion is not ~het~er .Art. 25{2Xb) o!e~· 

Deuaru and Othe;s ride~ that right so as to exhngu1~h it, but. whether 1t JS 
-: i possible-so to regulate the · rights of the persons 

The State of I protected by Art ... 25{2}(b) as to give effect to both the 
Mysore a·J4d Others rights. If the denominsnonal right~ are .SU{)h that to 

Venkat;,ama l ~lgv~t ~:;~~!rr!~· ~y~r~~~)J:i~~~U=~: ~~! 
Aiyar. J. I conclusion that Art. 25(2)(b) prevai s as against 

Art. 26(b ), the denominational rights· must' vanish. · 
But where that is _not the position, and after giving J... '~'. 
effect to the rights of the denomination what is left to 
the public of the. right of worship ·is something sub­ 
stantial and not · merely the husk. of _'it, there "is no 
reason why we 'should not so construe Art. 25(2}(b) 
as to give effect to Art: 26(b)·and recognise the rights 
of the denomination: in. respect of matters which are 
~trictly de.nomina. tio~~l, le~vi1~ the rights of the public 
1n other respects unaffecte~ _ 

The question then is one of fact as to whether the 
· rights claimed by the appellants are strictly denomi­ 

national in character, and whether after giving effect 
to them, what is left to the public· of .. the right of 
worship is substantial. That the rights allowed by the 
High Court in favour of the appellants are purely 
denominational clearly appears from the evidence on 
record. P.W. 1 put forward two distinct rights on 
behalf of the Gowda Saraswath Brahmins. He firstly 
claimed that no one except members of his community 
had. at any time the right to worship in the temple .. 
except with their permission ; but he admitted that the · 
members of the public were, in fact, worshipping and 
that permission had never been refused. This right 
will be hit by Art. 25 (2) (b), and cannot be recognised. 
P.W. 1 put forward another and distinct right, namely, 
that during certain ceremonies and on special occa­ 
sions, it was only members of the Gowda Saraswath 
Brahmin community that had the right to take part 
therein, and that on those occasions, all other persons 
would be excluded. This would clearly be a denomi­ 
national right. Then, the question is whether if this 
right is recognised, what is left to the public of their 
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. d A t 25(2)(b) is substantial. The 10jl.rned ~ 
r;gf,t. :~-~:ne~~l himself conceded that even ap1~r Sri v enk•l•,.,..;.o· 
So 101 the s ecial occasions reserved ~or the Gow . a Devaru and Others 
from t . p . th ther oooas1ons of worship v. v • 

Saraswath :-Srahm1ns, ' e o nd substantial, and we The Sta~e of 
were sufficiently nu~ero~s a 0 th fscts -therefore, Mysore "na Others 
are in agreen1ent w1tfi him. n e . ' 11 ts - . -,. : 
·tis possible to protect the rights of the ~ppe :n b v11IMI•(•~· 
~hose -special occa'Eiotts, without affecting t ~ su. · Aiyar J. 
stan-0e of the right declared by Art. 25(2Xb) i. and, m 
our judgment, the decree passed by the High C?urt 
strikes a just balance between the rights of the Hindu 

A public under Art. 25{2)(b) and those of the .denomma­ 
tion of the appellants under Art. 26(b). and is not open 
to objection. . · · . · · · · • h .. bl' 

Then, it is said that the members -9~ .t e· pu io 
are not parties to the litigatio~,~ ~n4 : that -they may 
not be bound by the result of 1t,. and that, the~efore, 
the matter should · be set at large. Ev~n If t~e 
members of the. public are . necessary parties to. this 
litigation, that cannot stand in the wa"'! of the r~g~ts 
of the appellants being declared as against the parties 
to the action.' Moreover, the suit was one to challenge 
the order of the Govern1nent holding that all classes 
of Hindus are entitled to worship in -the suit temple. 
While the action was pending, the Constitution came 
-into force, and as against the right -oisimed by the 
plaintiffs under Art. 26{b), the ·Government put fur .. 
ward th~ rights of the Hindu public under Art. 25 
(2}{b). There has been a full trial of the issues in- 

~ v_ol ved, and a decision has been given, declaring the 
rights of the appellants and of the public. When the 
appellants applied for leave to appeal to this Court 
th~t application was resisted by the Government inte; 
alia on the ground that the decree of the High Court 
was. a proper decree recognising the rights of all 
sections of the public. In view of this there is no 
fore~ in the objection that the public are 'not, as such 
pa~t1es to the suit, Itis their rights that have bee~ 
a~1tated by the Government and not any of its 
r1ght~ . 

. In the res~lt, both the appeal and t}i.e applioe­ 
tion for speolal leave to appeal must be dismissed. -~ 
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DAS, 
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THE UNION OF INDIA AND OTHERS 
{with connected appeal) ...... 

(S. R. DAS o. J., VEN,KATABA~~·· AIYAR, s. K. 
A. K. SARKAR and· VIVIAN Bosa J~.) 

· Civil.Servant-Gadre~Addit'ionai post to regular establishment-:-- . 
Whether an inte.gral part of regt{lar Cadre-Creation of post outside 
Cadre-Competence-Transfer of incumbent of such post on foreign 
service-Ejfect--Fundamental Rules, Rr .. 9(4), III, 113, 127- 
Civil Servit~s (Cl~ssiftedtion, Control and Appeal) Rules, rr. 24, 44. 

The appellant was originally employed as a civilian clerk in 
the Royal Air Force, Quetta, but subsequently ,qn application 
made by him to the Director General of Indian Medical Service, 
he was appointed as an additional clerk in the ,office of the. 
Director General to deal with the work ef the Indian Research 
Fund Association on the understanding that the average cost of 
the appointment together with le-ave and pensionary contributions 
thereon was to be recovered from the Association. The Public 
Service Commission approved of the appointment subject to the 
condition that this would not give him any claim to appointment 
in the Central Secretariat or its attached offices. On June 12, 
1930, the appellant was confirmed in the additional post with 
effect from April I, I93<1, and on April IO, 193r, he was transfer­ 
red on "Ioreign service" under the Indian Research Fund Asso­ 
ciation, where he continued to serve till September 171 1944. As 
a result of certain representations made by him in which he 
submitted that the post which he held was a permanent post in 
the regular establishment-Of the Director General, Indian Medical 
Service, Government decided that while continuing to hold 
the extra-cadre post which was originally sanctioned for the work 
of the Indian Research Fund Association, he would In future be 
employed on ordinary work in the office of the Director General, 
but would continue to be subject to the existing' disqualifications, 
narnely, that he would have no claim to. appointment in the 
regular cadre of the ministerial establishment of the office . 

NOHIRIA RA¥ 

Appeals Dismissed. 

November. 8. 

195'/ 

V,eni\atarama 
Aiyar j. 

The, Stat~ of 
Mysore ~nd Others 

v, 

19~1,. The parties will bear their own costs throughout. 
- ..,_. The appellants wil1 take their costs out of the temple 

Sri V ~nkataram(Lna f d 
])evaru and Others Ull S. 

~3 
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